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al{ arfr za 3ft an2r a oriitr rra mar & at asgsir a uR zrnferf fr
~<N er tf@rat at 3rfla zu grterwr ma wgdaaar & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\'4'mr '{-j'{cfj('( cpf~~ :
Revision application to Government of India :
(1) a#tu 6n& ca 3rf@fzu , 1994 c#I" t:TRT 3if ft4 aag ·lg mm#i a i
~ t:TRT 'cj5l' '\j'Cf-t:TRf cB" '!,I"~ ~ cB" afwfa' 'TN!a-rcrT ~ '31cR x=rfqcr, 'l=fmj'~.
faa inrar, ura f@mt, ah)ft if6ca, #ta tua,i f, { fact : 110001 'cj5l'
al aft a1fez t

(i) A rev_ision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 ~nder Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ l=ITcl" c#I" m am i sa ft rR mar f@ft '+JU,sjljj'( m~ C/)('(-@I~

~ m fclJ'm '+JU,s(lil'( '-B ~ '+jO,s(lll'< ifmr urd gy if , zu fclJ'm '+jO,sjljj'( m~- ~
-=qm cf6 fclJ'm ajar # a fat quern zt l=ITcl" a 4fan # ma g{ et 1

}'

('&) 'l=fmj' aa fa#t rz zar 7kg Raffa mra 'CR <TT l=ITcl" cB" fclPIJ.JTOI ~~~
qmS£ l=ITcl" tR ;a ct11 aa za a fa # mmm sit 'l=fml' #k as fa#t , zura #R llTRI a
21
(b) In case of re.bate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. ~-

e
_J )

e t

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(«) zf? zca r ram fg f@ama are (qua zu qr t) fufa fzu TI

l=ITT1"ITTI
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

tT ~ '3('lllct1 c#J" '3('lllct1 ~ ~~ ~ @-q \Jll" ~~ l=fRl c#l" ~ ~ ~
ha an?r uit zr nr vi fu # ~c11Rlcr, arrpm, ~ ~ mxr 1fTfur m -w=r:r ~ m
mcf if faa sf@fra (i.2) 1998 err 1o9 rr fqa fhg ·g t I .
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec:109 of the Finance (No.2) Act,
1998.

(1) arr sire yea (3rf) Pr4a, 2001 cfi ~ 9 cfi 3RfTffi RtPIFcfEc ~ ~
~-8 if at ,ii , )fa 3mar a f am#er )faRf cfr.'f l=fIB cfi ~ ~-~ ~
arft 3mar at ?tat ,Rji # mer fa 3ma fur um a1Reg] Gr# mrer 4Tar z. nl
:!{.,ctJ~~~ cfi 3RfTffi tTRr 35-~ if~ i:#1" cfi :rrctFr #d arr €tr-6 car #6t ,ft
ft itaf8

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Q
Major Head of Account. .
(2) Rfct1J1.:i ~ cfi m~ \Jim~~~~ ffl m ~ cj?l--f mm ffl 200/-
tifR=r :fRfR at ug ajh uij in van ya ala vsnrr st m 1 ooo1- cffl" tifR=r :fRfR cffl"
GTg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac. ·

tr zyca,ht snla zyca vi hara 3rat#tunnf@a ,R 3rfr­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) atu 3qr« zca 3rf@,fr, 1944 c#J" tTRf 35- Uff~r/35-~ cfi 3W@:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

saafRg 4Rb 2 («)m is; 3rgr # 1carat #l 3r@, ar4hatmuv#zrca, a4ta sara zyca vi hara 3fl#ta mar@raw (Rrec) at ufaa @Ra #if8at,
315l-fGl<lllG if it--2o, =q #ca z/Rua arm3ag, #aft Ta, 315l-fGl<lllG-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate. Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) it4 snaa zrca (srf) Ru1a8l, 2oo1 #t err s # oifa rua zg-3 ferfRa
fag or4a 37fl#tu -nznf@era0i 6t +r{ srf a fas 37ft ft mg am#gr at 'clR mctm~
usi sar zyen tis, an #t l=fiTr 3it Gann ·Tur uf 6T; 5 lgzIr % cfITT
~ 1000/- tifR=r ~ 6l1fr I rgi sr zyca #t air, ans at l=fiTr GITT "C'l1TTm <Tm~
qg 5 al4 I 50 ala a st t nu 5ooo/- #l uft itft \Jim~~ cffl" l=fi"rr,
anti at l=fi"rr GITT "C'l1TTm ·TIT G4fl T; 50 Gala uta unr & ai 6u; 1000o /.:.. tifR=r
huft atft I cffl" ffi fl61llcb qfGitcl"< cfi .=rr=f "ff ~l!sllfcl-ia ~ ~ cfi xt)q if ffltf c#1" uflir I 'll6
gr€Ue # fa#t mfr a ,c11J1Ptcb m?f cfi ~ cffl"~ cf5"T m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any

0



..
l

0

0

,.- 2A --- ..;

• . nominate public sedor bank of the place where the bench of any nominate public sector bank of
the piace where the bench of the Tribunal is situated

(3) "lf~ ~~~~~~ cITT w=rrm1 wr t w~~~~~ t1m=r cITT qrarrsfra
in fan um a; gr qza # st g; sf fa frar rd arf aa a fg zremRenf sr@<arr
~--coo/~~ m~ m<PR cpl"~~ fclim "Gffffi t1

In cdse of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the-

1

1aforesaid manner not withstanding the fact that the one ·appeal to the Appellant
Tribunal or

1

the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ·

! .

(4) .--;Jlll(6-tllr~ 1970 "lf~ wfmr c#I"~-1'cB" aw@~~~
i3cffi ~- zn Te 3rat zqenRerf fufr q@earl am ll "ff ~ c#I" ~ m=a 1R

~.6.50 W cBT "'llllll6-lllr fe:ci5c C1'1T mrfT ~ I
I

One copyi of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Ac( 1975 as amended.

(5) zit iif@er ii at fir a a fuii at sit ft en naffa fur \JJTaT i
il v#tar zca, #3au Gil<a zrc vi hara a7fl#tu +mnf@raw (ruffaf@)) Rm, 1982 i
ffea at
Attention in" in\lited to the rules covering these and other related matter contended in the
Customs, E~cise & Service Tax Appell~te. Tribunal (Procedure) Rules, 1982.

I
(6) fmr area, hcar3Te area vi paras 3rd4rzr 1if@raU (#hay h met 3fCfimm-~ a:r

Iah4zr 35eul era 3rffrzra, &&y9rarr 3en h3ia f@#rzr(in-) 3rf@1fez1a 29(2&9 #
iczn 29) feaia:. o.a.26°y 5it # fa#rr3f@)fez1a, r&&y ft at s 3iafa haraat sf[&

Ia1{&,rfenfr are qa-fr smra3far &, arra fh zrmr h 3iair sa fr rtart
I

3rhf@a2rfrarats uva 3rfrasa gt
ah-4hzr secure area viharah 3iaifaafarfr ng areaii fencer rf@.

I {i) '1.TRf 11 tr m~~~
{ii) ~~~~~"JfcijcfW)°.
(iii) a sun fez4mra4t ah fer# 6 m 3fctdlct ~~

I .
-» 3m7atqrf zrzfsqnrh uraenaff (i. 2) 31f@/fez1a, 2014 h 3caraqa f)43rq4tr urf@rare
Ga fareftr Prata 3r5ff vd 3r@alarc&i tit1

I
iFor an a:ppeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount

specified I under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subje9t to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

I

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
applicatior and appeals pending before any appellate authority prior to the
comm~ncement of the Finance (No.2} Act, 2014.

I

(6) (i) srsr2er ahuf3rd uf@raurhmasi area 3rerar rnI c;irs fclc11R;a ~ tiT CRfcTT fcl;1r~~

h 1o%prru3tisziharaUs fclc11R;a giraush 10% 2ratU cfrrQjT~~ I

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on, . -•-• ..
payment pf 10% of the duty demanded where duty or duty and penalty are in di~spute:~:__qr. :' r;~_;.~
penalty, where penalty alone 1s m dispute.' <o\
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This order arises out of an appeal filed by Mis. Shah Alloys Ltd., Block

No.2221/2222, Shah Industrial Estate, Sola-Kalol Road, Taluka Kalol, Distt.

Gandhinagar (in short 'appellant') against Order-In-Original No. 46/AC/EX/MEH/17-

18 dated 23.03.2018 (in short 'impugned letter') passed by the Assistant

Commissioner, Central GST, Division Mehsana (in short 'adjudicating authority').

2. Briefly stated that periodical Show Cause Notice dated 30.06.2016 (for

the period June-2015 to December-2015) was issued for wrong availment of

Rs.6,00,736/- being Cenvat credit of service tax paid on GTA Outward
Transportation, Business Auxiliary Services viz. Consignment Commission
Agent, Director Fees, Air Ticket Travel Agent, Insurance Survey Fees, Share
Transfer Agent charges, Stock Exchange Listing Fees, Courier services and
Technical & Testing Analysis Fees as the same did not qualify the taste of. 'input

service' as defined in Rule 2(1) of the Cenvat Credit Rules, 2004 and as amended

w.e.f. 01.04.2011. This SCN was adjudicated by the adjudicating authority vide

impugned order wherein Cenvat credit of Rs.6,00,736/- wrongly availed was

disallowed and ordered for recovery alongwith interest under Rule 14 ibid read with

Section 11A(1) and 11AA of the Central Excise Act, 1944 respectively and also

imposed penalty of Rs.6,00,736/- under Rule 15(1)ibid on the appellant.

O

3. Aggrieved with the impugned order, the appellant filed the present ·

appeal wherein, inter alia, submitted that :

(a) Regarding denial of Cenvat credit of Rs.2,11,850/- availed on outward freight,
conditions prescribed in Board's Circular No.97/8/2007-ST dated 23.08.2007
are fulfilled since ownership of the goods remained with them until the goods
are delivered to the buyers in acceptable condition as per contract/agreement
and the freight is integral part of the price of the goods sold.

(b) Services of professionals and Directors are essential for purchase and sale of
goods and related matters including litigation etc. A director of the company
also directs the affairs of the company and therefore is in the nature of
professional. The adjudicating authority has overlooked the facts that the
Hon'ble CESTAT, Ahmedabad vide Order No.A/12958/2017 dtd.03.10.2017 in
their own case has allowed Cenvat credit of service tax paid on directors fees.

(c) Courier services utilized by them for delivering documents to the buyers which
is clearly in the nature of "activities relating to business" as contemplated in
inclusive part of definition under Rule 2(1).

(d) The Hon'ble CESTAT has allowed the Cenvat credit of service tax paid on
travel agent service· in a catena of decisions. The denial of Cenvat credit is
therefore contrary to the settled legal position.

(e) As regards denying · credit on sales commission, the explanation inserted
under sub-clause (c) of Rule 2(I) ibid vide Notifn. N0.2/2016-CE(NT)
dtd.03.02.2016 has clarified that Sales Commission Agent's services were
also in nature of "input service" for the purpose of Cenvat credit. The

0
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4.

clarification issued by the Board vide Circular No.943/4/2011-CX dated
29.04.2011 at Sr.No. 5 that credit was admissible on service of sale of goods
on commission basis, and this circular is still not withdrawn.

(f) The i adjudicating authority has erred in holding that the services on which
credit has been taken have no nexus with the manufacturing and clearance of
final;products and rely upon case laws of Coca Cola India Pvt. Ltd. reported in

I

2009(242) ELT-168.
(g) The case laws relied upon by the adjudicating authority rendered on entirely

different set of facts and circumstances and not applicable to their case.
I

(h) Credit of Testing analysis service is admissible since it is integrally required for
finished goods to be tested and without testing the finished goods cannot be
said[ to be marketable. Similarly, stock exchange listing fees is admissible
since business can run only when the company has sound source of funding

I

and better corporate structure.
(i) Penalty imposed under Rule 15 is unjustified in the facts of the case.

• I

(j) Section 11AA is not attracted in the instant case hence order to recover
interest under Rule 14 is without authority in law.

i Personal hearing in the matter was fixed on 27.06.2018. Ms. Shilpa P.

0

Dave, Advocate, appeared before me and reiterated the grounds of appeal and
I

submitted that issues settled in earlier OIA has also not been allowed; submitted
. I

compilation of case laws and OIA in her favour.
I
I

5. i I have carefully gone through the appeal memorandum, submissions

made at the time of personal hearing and evidences available on records. I find that
·

the main issue to be decided is whether the appellant is eligible for taking credit of
I

service taxi paid on various input services mentioned in para 2 supra or otherwise.
I •

Accordingly, I proceed to decide the case on merits.

6. ! Prima facie, I find that as per definition under R_ule 2(1) of the Cenvat

Credit rules, 2004, the services which are enumerated in the inclusive clause of the
I

definition of "input service" are required to have been used upto the "place of

removal". Therefore, only activities relating to business, which were taxable services
! •

and used by the manufacturer in relation to manufacture and clearance of final

product upto the place of removal would be eligible as "input services". After the final

product is cleared from the place of removal, there would be no scope for subsequent
I .

use of service to be treated as input service. Services beyond the stage of

manufacture and clearance of the goods cannot be considered as input services.

Thus, for the purpose of ascertaining the admissibility of Cenvat credit of service tax

paid on services, the nature of service availed should be in consonance with the said
I

parameters.

7. In the present case, I find that the SCN dtd.30.06.2016 was issued to

the appellant for denying input service credit of service tax on (1) GTA Outward

Transportation (2) Director's fees (3) Courier Services (4) Air Ticket Travel Agent

9
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Services (5) Consignment Commission Agent (6) Insurance Survey Fees (7) Share

Transfer Agent Charges (8) Stock Exchange Listing Fees and (9) Testing & Analysis

services for the period June-2015 to December-2015. The appellant has stated

during the personal hearing that the issues are settled in their own case in earlier OIA

has not been allowed by the adjudicating authority. Since, there are many services

involved in the present case, I take up one by one.

7.1 As regards GTA Outward transportation, I find that in earlier OIA, the

appellant had challenged Cenvat credit of service tax paid on GTA Outward

Transportation on exported goods whereas in the present case the appellant has

challenged it for domestic sale. In this regard, I find that the appellant, in their reply

dtd.,22.07.2016 to the SCN dtd. 30.06.2016, has clearly resorted to the clarification

issued by the Board vide Circular No.97/8/2007-ST dated 23.08.2007 on the subject

matter and binding various case laws of higher appellate forum but the adjudicating

authority has failed to follow the judicial disciple and without focusing and discussing

on it as to how the same are not applicable in the appellant's case disallowed the

Cenvat credit of service tax paid on said GTA Outward Transportation and ordered

for recovery alongwith interest. Hence, to this extent, the matter is remanded back to

the adjudicating authority to decide a fresh in light of the above.

7.2 As regards the Director's Fees, Courier services, Air Ticket Travel

Agent Services, Consignment Commission Agent, this authority has already settled

the issue vide OIA No. 193/16-17 dated 23.12.2016 and 20/16-17 dated 25.05.2016

in the appellant's own case. Hence, I do not find it necessary to discuss it again.

7.3 As regards the Insurance Survey Fees, I find that neither the appellant

has put-forth any argument, in their reply dtd.22.07.2016 to the SCN dtd. 30.06.2016,

nor the adjudicating authority has given any findings on it. Hence, to this extent, the

matter is remanded back to the adjudicating authority for giving reasoned findings.

7.4 As regards Share Transfer Agent Charges and Stock Exchange Listing

Fees, I find that the adjudicating authority has simply quoted the definition given in

the Finance Act, 1994 and SEBI Rules respectively and disallowed the Cenvat credit

without considering the submissions put forth by the appellant vide reply

dtd.22.07.2016 to the SCN dated 30.06.2016. I find that the Adjudicating authority did

not conduct any inquiry from end of service provider to ascertain nature of service

provided and whether such service was consumed either in manufacture or providing

output service by appellant. Exhaustive proper test and inquiry is required to be

conducted to discover truth of input credit claimed Hence, to this extent, the matter is

remanded back to the adjudicating authority for giving reasoned findings.

0
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7.5 As regards Technical & Testing Analysis Fees, the appellant has
.• $s

submitted that testing and analysis service is integrally required for the finished

goods to be tested and without this the finished goods cannot be called marketable

and put forth catena of case laws. In this regard, I find that the appellant is

manufacturer of goods falling under Chapter 72 and 73 of the Central Excise Tariff

Act, 1985. So, the testing and analysis is invariably required to be done, whether

inside or outside the factory premises and whether as per customer's requirement or

otherwise, to meet the specific standard in the competitive market before clearance

of the goods. I have also carefully gone through the case laws relied upon on the

subject matter put forth at the time of personal hearing. I find that most of them

relates to export of goods. I also find that in the instant case whether the testing and

analysis fees were incurred for exported goods or otherwise. Hence, to this extent,

the matter is remanded back to the adjudicating authority for giving reasoned

findings.

8. In view of the above ·discussion and findings, the appeal filed by the

appellant is partly allowed and partly remanded back to the adjudicating authority to

decide afresh within 30 days of communication of this order after following the

principle of natural justice.

9. 3f)eta»afrrafalmu 34haa Purr 3q)4a path a flu urarer
The appeal filed by the appellant stands disposed of in above terms.

.as».O
3 --
(arr gin)

ala a rzgme (srfica)
Dt. 13 .07.2018

o Attested:

l»#%(B.A. Patel)
Supdt.(Appeals)
CGST, Ahmedabad.
BY SPEED POST TO:
M/s. Shah Alloys Ltd.,
Block No.2221/2222, Shah Industrial Estate,
Sola-Kaloi Road, Taluka Kalol,
Distt. Gandhinagar.
Copy to:­
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Asstt. Commissioner, CGST, Division Mehsana.
(4) The Asstt. Commissioner(System), CGST, Gandhinagar.

(for uploading OIA on website)
(5) Guard file
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